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GLOSSARY OF TERMS AND CONCEPTS RELEVANT TO 


PERFORMANCE AND CONDUCT DISPUTES
ABSENCE WITHOUT LEAVE (AWOL)
Absence without prior approval, and therefore without pay, that may be a basis for disciplinary action.

ADVERSE ACTION
This term is tied to a specific law, 5 U.S.C. Chapter 75, which governs due process rights for Federal employees faced with certain unfavorable personnel actions: suspension without pay for disciplinary reasons; reduction in grade or pay; furlough of 30 days or less because of lack of work or funds; and removal.  The Office of Personnel Management has issued implementing regulations at 5 CFR part 752.

ALTERNATIVE DISCIPLINE -- (see DISCIPLINE, below)

ALTERNATIVE DISPUTE RESOLUTION (ADR)
Alternative Dispute Resolution, or ADR, is a term applied to a varied array of techniques for resolving disputes without formal litigation.  ADR can be as simple as a settlement agreement negotiated directly between the two parties, or as involved as binding arbitration.  There are many other approaches, including: mediation; neutral factfinding; facilitated problem solving; ombudsman investigation; and interest based negotiation, among others.  Most techniques stress cooperative examination of underlying facts, issues, and interests, and avoidance of rigid adversarial positions. 

APPEALS and APPEAL RIGHTS

Most Federal employees with permanent or long-term temporary jobs have the right to appeal removals, suspensions of more than 14 days, downgrades, reductions in pay, and furloughs of 30 days or less, to the Merit Systems Protection Board (MSPB, or Board).  Employees may then seek review of unfavorable Board decisions in the Court of Appeals for the Federal Circuit.  Probationers, excepted service appointees with less than 2 years of service in the same type of job, VRA appointees in their second year, employees covered by a separate statute specific to their agency, and employees who are on Schedule C or noncareer SES appointments are among the minority of employees who do not have such rights. 


Employees who believe they have been subjected to illegal discrimination in an action such as a termination have access to an EEO complaint process within the agency.  If they also have appeal rights to the MSPB, they may raise the discrimination claim there as part of a subsequent appeal.  Employees who do not have MSPB appeal rights, such as probationers, and employees who are dissatisfied with MSPB decisions on their discrimination claims, may seek further review by the Equal Employment Opportunity Commission.  Discrimination claims receive judicial review through district courts and their reviewing circuit courts of appeal.  

Employees covered by a negotiated agreement with grievance provisions may grieve actions covered by the agreement under those provisions.  Arbitration decisions in cases with discrimination claims that would have been appealable to the MSPB are further reviewable by that agency.  Decisions in cases that would not have been appealable, such as short suspensions, may be reviewed by the Federal Labor Relations Authority.  

An employee may not appeal the identical issue in two of these forums simultaneously.  


Some actions that would not otherwise be appealable may be taken to the MSPB if the employee can make a prima facie case of whistlebower reprisal, and has exhausted the complaint procedures of the Office of Special Counsel.  This type of appeal is called an Individual Right of Action, or IRA appeal.

ARBITRATION
A process by which a neutral decision-maker is jointly selected and paid by the parties to a dispute to hear both sides and provide a binding answer.  Arbitration is generally less formal and legalistic than the MSPB appeal process, and does not involve, for instance, discovery or formal rules of evidence.  For actions that could have been appealed to the MSPB, however, the arbitrator is required by law to follow Board precedents.  It is the duty of the parties to brief the arbitrator about the applicable cases and concepts.  SEE ALSO APPEALS AND APPEAL RIGHTS, above.

CONDUCT-BASED ACTION
An action taken against an employee for reasons such as poor attendance or inappropriate behavior, as distinguished from one taken because the employee's job performance does not meet expectations.  The reason is only given on permanent records transmitted to OPM if the employee has substantive appeal rights.

DISCIPLINE

Measures taken by management to encourage an employee to change behavior that has negative workplace impacts.  Formal discipline can range from written counselings or warnings, to more severe actions that generate permanent employment records, such as 

suspensions without pay, demotions, and removal.  Many agencies supplement traditional disciplinary techniques such as these with alternative methods that are less disruptive to the workplace and less punitive to employees, such as negotiated discipline, and letters in lieu of suspension. 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)

An independent agency charged with nationwide leadership in anti-discrimination efforts and enforcement of related laws.  The EEOC's Office of Federal Operations (OFO) conducts these activities with respect to Federal employees.

GRIEVANCE
All Federal agencies have internal systems for resolving administrative grievances raised by employees.  Additionally, negotiated agreements have grievance provisions that cover bargaining unit members.  When an employee files a grievance through one of these processes, it is often called a formal grievance to distinguish it from more informal contacts an employee might make to address a problem.  However, even with formal grievance systems, there is normally an informal, initial step built into the process that gives the parties a chance to resolve the grievance directly without the involvement of higher level managers.  See also APPEALS, APPEAL RIGHTS above.

MERIT SYSTEMS PROTECTION BOARD (MSPB)

An independent agency that hears and decides Federal employee appeals of certain personnel actions placed under its jurisdiction by law or OPM regulation.  The MSPB also hears and decides certain other types of cases related to merit system abuse, conducts studies of the civil service, and provides oversight to the significant activities and regulations of the U.S. Office of Personnel Management (OPM).  See also APPEALS and APPEAL RIGHTS, above.

NEXUS

The connection between the charges brought by the agency against the employee and the efficiency of the service.  Nexus must always be established in an adverse action, since 5 U.S.C., chapter 75 provides that adverse actions may be taken only "for such cause as will promote the efficiency of the service."  Generally, nexus is implicit or presumed in the case of on-duty misconduct or particularly egregious off-duty misconduct.  When an employee introduces evidence to rebut such a presumption, however, or in most cases of off-duty misconduct, it is ultimately management's burden to prove nexus.

OPPORTUNITY PERIOD
A period of time during which an employee, after being told that his or her performance is unacceptable, has a chance to show that he or she can improve to an acceptable level.  At the beginning of the opportunity period, the supervisor tells the employee how long the opportunity period will be, specifically what performance is necessary to remain in the position, and what assistance the agency will provide the employee to improve to that level.

PERFORMANCE-BASED ACTION
An unfavorable action taken against an employee because of unacceptable performance. The reason is only given in the permanent records if the employee has substantive appeal rights.  These actions may be taken as adverse actions (defined above) or under the provisions provided in statute at 5 U.S.C.  4303, and in regulation at 5 CFR Part 432.

PERFORMANCE ELEMENTS AND STANDARDS

Performance elements convey to employees what they are expected to do to perform their jobs successfully and performance standards convey how well they have to do it.  Some performance elements are designated as critical.  These elements are of such importance to the job that unacceptable performance in one of them would mean unacceptable performance in the job, and could result in a performance-based action.  Standards for critical elements must describe the fully successful level of performance, and can be written at other levels, depending on the agency’s performance management program.  They usually include general measures of quality, quantity, timeliness and/or cost-effectiveness.

PERFORMANCE IMPROVEMENT PERIOD (PIP) -- (see OPPORTUNITY PERIOD above)

PREPONDERANCE OF THE EVIDENCE
The standard of proof applied to the agency's case in disciplinary and adverse actions.  The MSPB has defined the term in its regulations at 5 CFR 1201.56 as follows: "A preponderance of the evidence is that degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to support a conclusion that a contested fact is more likely to be true than untrue."

PROBATIONARY EMPLOYEES and PROBATIONARY PERIOD
The rules that govern competitive civil service hiring allow for a 1-year trial period of employment before the appointment is considered final.  Employees in this 1-year period are called probationary employees.  An agency can separate a probationary employee with very little paperwork, and probationers may only appeal to the Merit Systems Protection Board if they can show the action was taken because of their partisan political affiliation or marital status.  Probationers are covered by anti-discrimination laws, however.  An agency may not place its reasons for separating the probationer in permanent employment records, since the probationer could not appeal the action.  Excepted service employees who are entitled to veterans preference have a status similar to probationers in their first year of employment.  Those not entitled to veterans preference have such status in their first 2 years of employment in a position.

RETENTION STANDARD

The performance standard that describes the level of performance necessary to be retained in the job.  The retention standard may be at the “fully successful” level or the “minimally satisfactory” level, depending on the applicable performance management program, but it is always one level above the unacceptable level.

SUBSTANTIAL EVIDENCE
The standard of proof applied to the agency's case in performance-based actions taken under 5 U.S.C.  4303 (See also PERFORMANCE-BASED ACTION, above).  The MSPB has defined the term in its regulations at 5 CFR 1201.56 as follows: "The degree of relevant evidence that a reasonable person, considering the record as a whole, might accept as adequate to support a conclusion, even though other reasonable persons might disagree. 

SUSPENSION
Placement of an employee in nonpay, nonduty status for disciplinary reasons.

TEMPORARY EMPLOYEE
A person hired into a position that is not expected to last.  Most temporary employees have no appeal rights if the agency terminates their employment, but there are many exceptions. A competitive service employee appointed to a temporary appointment scheduled to last more than one year, for instance, has appeal rights similar to those of a permanent employee, as does an excepted service employee entitled to veterans preference who has been in the job more than one year.

WITHIN-GRADE INCREASE DENIALS
The withholding of a regularly scheduled within-grade increase when the employee’s performance is not at an acceptable level of competence. A within-grade increase must be based on the employee’s most recent rating of record.  Therefore, if the most recent rating is “fully successful” or better, and the employee’s performance has since fallen below “fully successful,” a new rating of record is given to the employee to support the denial of the within-grade increase.  
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