The Soldiers’ and Sailors’ Civil Relief Act

The Soldiers’ and Sailors’ Civil Relief Act (SSCRA) is a federal law that gives all service persons some important rights as they enter active duty.  The SSCRA is found at 50 U.S.C. App. 500-592. The purpose of the Act is to postpone or suspend some of the civil obligations of military personnel to allow them to give full attention to military duties.  The Act provides protections not rights.  It does not cover criminal matters.  

This briefing paper outlines several of the most common questions asked by members.  It does not cover all aspects of the Act. 

1.     When does the SSCRA protect a service member?   

Subsection 101 (2) {50 U.S.C. App. 511} provides that protection under the Act begins on the date that the person enters active duty service and terminates upon release from active duty.  Some protections attach upon receipt of orders.  Other sections provide additional periods of protection ranging from 30 to 90 days after termination.  (See Sects. 200-201). 

2.     Can credit card charges and interest rates on loans be reduced due to military service?

The SSCRA states that “ No obligation or liability bearing interest at a rate in excess of 6 percent per year incurred by a person in military service before that person’s entry into that service shall, during any part of the period of military service, bear interest at a rate in excess of 6 percent per year, unless in the opinion of the court, upon application thereto by the obligee, the ability of the person in military service to pay interest upon such obligation or liability at a rate in excess of 6 percent per year is not materially affected by reason of such service....”  50 U.S.C. App. Sec. 526. 

You may be eligible for the reduced rate if you and your loan meet the following conditions:

a.   Applies only to obligations incurred before entry onto active duty.

b. Your military service materially affects your ability to pay the loan at the regular (pre-service) interest rate.  Generally this requirement means that you make less money in the military than you made as a civilian. 

c. You notified the lender-with copy of orders. 

There are some special legal issues here - you should talk to your Legal Assistance Attorney about your entire financial situation and ensure that you are eligible.

If a member claims the protection of the Act, the burden of proof on the issue of whether military service “materially affects” the ability to pay is on the lender. 

3.     Can a service member get out of a lease or a rental agreement due to military service?

Yes, under certain conditions:

a.  The service member signed the lease before he or she entered active duty. 

b. The lease was executed by or on behalf of the service member.

c. He or she has received orders to active duty.

d. The leased premises were occupied for dwelling, professional, business, agricultural, or similar purposes by the service member or the service member and his or her dependents, and 

e. The service member is currently in military service.

The service member must give written notice to the landlord that he or she wants to terminate the lease.  Oral notice is not sufficient. The service member does not have to show “material affect.”  For yearly rentals, termination becomes effective on the last day of the month after the month in which proper notice is delivered.  For example, if notice is given on 12 March,  the  effective date of termination is 30 April.   The rules are different for month to month leases.  Members should be aware that although landlords cannot retain a security deposit for lease termination under this provision, they may try to do it under a damage clause. 

IF YOU ENTER A LEASE AFTER JOINING MILITARY SERVICE YOU MUST HAVE A MILITARY CLAUSE INCLUDED IN WRITING IN YOUR LEASE THAT ALLOWS YOU AN EARLY TERMINATION DUE TO MILITARY REASONS.  (Contact this office for sample Military Clause).

4.     Can judicial proceedings  (divorce proceedings, consumer lawsuits, etc.)  be delayed?

50 U.S.C. App Sec. 521 allows a member who is either a defendant or a plaintiff in a civil proceeding ( not criminal) to request a stay of judicial proceedings if military service materially affects the service person’s ability to prosecute or defend that action.  The service member must show that a military duty is keeping him or her from attending court.  Simply asserting inability to obtain leave or deployment overseas is NOT sufficient. 

There must also be an actual harm to the servicemember’s case.  Usually, this means that the service person’s presence in court is absolutely necessary to preclude irreparable harm. Courts are reluctant to grant long‑term stays of proceedings and tend to require service members to act in good faith and be diligent in  their efforts to appear in court. An affidavit setting out all the facts and circumstances is usually required. 

Any members needing a stay should contact the legal assistance office for further guidance. 

5.     Can a default judgment be entered against a service member  if he or she is deployed or unavailable for hearing?

When a lawsuit is filed the defendant must be properly served with notice of said action. There are deadlines for filing the service member's response.  If no response is filed on time, a default is usually entered against the defendant.  The SSCRA requires the plaintiff to sign and file an affidavit with the court stating  that the defendant is not in the military service before a default can be taken.  When the affidavit shows that the defendant is in the military, no default can be taken until the court has appointed an attorney to represent, in a very limited capacity,  the service member defendant.  The court appointed attorney will only represent the service member's SSCRA interests by determining if a request for a stay of proceedings should be made to allow the service member an opportunity to appear and defend.  It will be up to the service member to retain an attorney to represent him or her during the trial. 

The SSCRA 50 U.S.C. Sec. 520 protects against default judgments and allows service personnel to reopen default judgments.  This provision only applies to service person defendants.  The single, largest requirement is that the service person must have made no appearance whatsoever in the case.  If the service person makes an appearance (including, under some circumstances, to make an application for a stay under Sec. 521), he or she may lose the ability to use Sec. 520 to reopen the default judgment.  Note also that the opposing party has an obligation under Sec. 520 to inform the court of the defendant’s military status. Service personnel should be aware that it is within the discretion of a trial judge to enter default.  If erroneously entered the member must appeal order.

6.     Will a service member have to pay state income taxes on pay while on active duty? 

If your home state taxes military pay, you will have to pay those taxes.  If you get assigned to another state, you will still legally be a “domiciliary” of your home state.  The state to which the military assigns you cannot tax your military pay (unless it is also your legal domicile).  If you obtain outside employment, they can tax that pay - just your military pay is exempt.  50 U.S.C. Sec. 574 has several significant tax consequences.  Members with tax issues should contact the 8th District Legal Office for further advice.

7.     What if a service member cannot pay his/or her income taxes because of a call to active duty?

 The service member's ability to pay the tax must be "materially affected" (impaired) by reason of the active duty service.  If this is the case, the SSCRA defers (for up to six months after termination of military service) collection of any state or  federal income tax on military or nonmilitary income if the payment is due either before or during military service.  No  interest or penalty may be charged for the nonpayment of any tax on which collection was deferred. 

8.     Can a service member and or dependents stop an eviction action by a landlord? 

If the property is rented for $1,200 per month or less and is occupied by the service member or dependents,  the member may ask the court to delay the eviction action for up to three  months.  The court must grant the stay if the member requests it and can prove that his or her ability to pay was materially affected by either member’s military service or spouse's military service. 

9.      Does the SSCRA apply to time payments or installment contracts?

Service members who signed an installment contract before active duty for purchase or lease with intent to purchase real or personal property  will be protected if their ability to make the payments is "materially  affected" because of active duty service. 

a. The service member must have paid, before entry into active duty, a deposit or installment payment under the contract.  If the service member is not able to make payments because of his or her military duty, the SSCRA applies.

b.     The seller is thereafter prohibited from exercising any right or option under the contract, such as to rescind or terminate the contract or to repossess the property, unless authorized by a court order.

c.     The court may determine whether a service member's financial condition is "materially affected" by comparing the service member's financial condition before entry on active duty with his or her financial condition while on active; other factors may also be considered. 

There are several other protections outlined under the SSCRA.  Members should contact the Eighth District’s Legal Assistance Attorney, Stephen W. Crawford with any questions at (504) 589-6188. 

