MEMORANDUM FOR DECIDING OFFICIALS

FROM:  14 MSS/DPC

SUBJECT:  Guidance on the Decision Making Process in Adverse Actions

1.  You have been identified as the deciding official in the attached proposed disciplinary action.  It will be your responsibility to render the ultimate decision to sustain, modify or cancel the proposed action.  Carefully read the proposed disciplinary action letter and note, in the closing paragraphs, the right of the employee to make an oral and/or written reply to you, either personally or through an appropriately designated representative.  Although an employee need not reply, the opportunity to do so is a right that cannot be abridged.  You need not further solicit a reply from the employee and are free to render your decision at any time after the date identified in the proposal letter for receipt of the employee's responses.  Employees frequently request extensions to the limitation provided for their reply(ies).  If a questionable request is received, contact the meat ext 2637 for advice prior to responding.  When receiving an employee's oral response, listed below are several "do's" and "don'ts" to consider:


DO

· Allow the employee and or the employee's representative sufficient time to present all of the information they believe to be pertinent.

· Allow the employee and/or the employee's representative to present the information in the manner they desire.

· Accept all information presented.

· Ask questions concerning aspects of the employee's explanation or documentation that are unclear, ambiguous or not understood.

· Take extensive notes.

· Prepare a written Memorandum for Record (MFR) recording the information provided.  (This MFR is your recording of the results of the meeting.  You do not have to acquire employee concurrence).

 
DON'TS

· Argue with the employee and/or employee's representative.

· Attempt to defend the contents of the proposal letter or the validity of the action.

· Make any statement that would directly or indirectly imply that you have made a decision or are predisposed to a particular decision.

(Remember, the oral response is the employee's opportunity to provide you with additional information.  It is not a hearing!)

2.  After receipt of the employee's reply(ies) or after the expiration of the time period to provide such, it will be necessary for you to render your decision.  Your decision will actually be composed in two separate considerations, the first concerning the merits of the action and the second concerning the propriety of the penalty.  Each of these elements is discussed below:

Essentially this is a determination of whether the charge(s) as contained in the letter of proposed disciplinary action is correct, i.e., did the alleged act(s) actually occur.  To make this decision, it will be necessary for you to review and consider all available evidence, to include:


a.  The contents of the proposal letter;


b.  The contents of the disciplinary file;


c.  The contents of any written response submitted by the employee or employee's representative


d.  The contents of any oral reply provided by the employee or employee's representative; and


e.  Appropriate statutory/regulatory provisions.

If after examination and consideration of this information you find that certain facts necessary to determine merit are still unknown, you may conduct further investigation.  I can assist you in gathering further information.

PENALTY

Although it may be your decision to sustain the merits of a proposed disciplinary action, it will still be necessary for you to separately consider the appropriateness of the proposed penalty.  The Merit Systems Protections Board (the agency responsible for adjudicating employee appeals of certain adverse actions) has identified a number of factors which you should consider in your determination.  These factors, which were first enunciated in the case Douglas v. Veterans Administration; (5 MSPB 313, 1981), are generally referred to as the Douglas Factors and must be included in your decision in written format.  They include:

a.  The nature and seriousness of the offense, and its relation to the employee's duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

b.  The employee's job level and type of employment, including supervisory or fiduciary role, contacts with the public, and prominence of the position. 

c.  The employee's past disciplinary record. 

d.  The employee's past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability. 

e.  The effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon supervisors' confidence in the employee's ability to perform assigned duties. 

f.  The consistency of the penalty with those imposed upon other employees for the same or similar offenses in like or similar circumstances. 

g.  The consistency of the penalty with the Guide to Disciplinary Actions (attachment 3 to AFI 36-704). 

h.  The notoriety of the offense or its impact upon the reputation of the Air Force. 

i.  The clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question. 

j.  The potential for the employee's rehabilitation. 

k.  The mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter. 

l.  The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others. 

The board noted that this list is not exhaustive, however, it covers the majority of factors which you must consider.  It should be noted that factors f and g are closely related and may in certain cases, require you to contact me for additional information.  As an example, although the Table of Penalties may provide a wide range of penalties for the first offense of the nature you are considering, e.g., a letter of reprimand to 10 day suspension, you may wish to discuss where, within this range, penalties have been assessed in similar cases.  You cannot provide a penalty that is more severe than that contained in the proposed disciplinary action letter.

3.  After you have considered both the merits and proposed penalty, I will assist you in writing your decision.  Ensure you have the following:


a.  A copy of the employee's written response and any other documents, affidavits, etc., provided by the employee.


b.  A copy of your Memorandum for Record of any oral reply.


4.  Do not inform the employee of your decision at this time!  I will prepare a decision letter, for your signature, which will contain your decision and provide the employee with his/her appropriate appeal/grievance rights.  This letter will be coordinated with you and the Base Legal Office to ensure accuracy and legal content.  Your decision is official, and should be the first notification to the employee.  Remember that the decision letter will be signed by you.  It is your decision and your letter. I do not render decision on employee disciplinary actions.  My role is to assist and advise you in performing this necessary function.

5.  If, at any stage in the decision process, you need assistance, please contact me at ext 2637.







ROY L. WOOD







Employee Management Relations Specialist

